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IN THE 

Umteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA.! 


October Term, 1935. 


No. 6466. 


Elm a B. Carr, Appellant , 
v. 


James E. Shifflette and John D. Fitzgerald!, Ad¬ 
ministrators of the Estate of Lucille Nichols Bald¬ 
win (Nee Nichols), Deceased . 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF APPELLEE’S CASE, PLEADINGS 

AND TESTIMONY. 


For the purpose of convenience and brevity the ap¬ 
pellant, Elma B. Carr (defendant below), will be re¬ 
ferred to as defendant herein, and the appellee^, ad¬ 
ministrators of the estate of Lucille Nichols Baldwin 
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(Nee Nichols), deceased, will be referred to as plain¬ 
tiff. 

Complementing the statement of the case as set forth 
in Appellant’s brief (pp. 1 to 11), appellee would have 
the Court consider the following, as the same appears 
in the pleadings and testimony in the case. 

The declaration in its several counts alleges that 
appellant procured one, Walton P. Smith, a person un¬ 
trained in the science of medicine or surgery to view 
and operate upon the person and body of the appellee. 

The declaration in its several counts further alleges 
that the said Walton P. Smith was introduced to the 
appellee as a Doctor of Medicine by defendant, said 
introduction of the parties taking place in the office of 
the defendant and at a time when plaintiff, by appoint¬ 
ment, had presented herself at the office of defendant 
for treatment and on the date and at the place of 
such appointment the defendant sought, requested, and 
allowed said Walton P. Smith to view the private per¬ 
son and perform an operation upon the body of plain¬ 
tiff. 

The defendant in her several pleas filed, fails to 
denv that the said Walton P. Smith was not a Doctor 
of Medicine or that the said Walton P. Smith was un¬ 
trained in the science of medicine and surgery. In 
support of the allegations of the several counts of the 
declaration plaintiff testified that said Walton P. Smith 
was introduced to her bv the defendant in the office of 
the defendant as a Doctor (P. 20), and that some time 
after the operation was performed plaintiff was ad¬ 
vised bv defendant that the said Walton P. Smith was 
not in fact a Doctor, and showed the plaintiff a letter 
addressed to defendant, said letter being signed by the 
said Walton P. Smith as ‘ 4 District Manager”; that 
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defendant further advised plaintiff that although the 
said Walton P. Smith was not a doctor, that ljie did 
know the machine (R. pp. 22, 23). No testimony was 
offered on behalf of defendant at the trial either to 
contradict the allegations of the declaration or tl^e tes¬ 
timony of the plaintiff in support thereof. 

Further on in the testimony of the plaintiff it was 
developed that the defendant, after experimenting 1 with 
the machine in the presence of Smith and the plaintiff, 
did not want to attempt the cauterization on the plain¬ 
tiff but asked plaintiff, in the presence of Smith, if 
plaintiff did not want “Dr. Smith” to do it (R, 20); 
that defendant there advised plaintiff That Smith was 
a Doctor and that she (defendant) was not familiar 
with the machine (R. 20). None of the above testi¬ 
mony was denied bv the defendant. 

* * 

The testimony further offered on behalf of plaintiff 
was, that some time after the operation was performed 
by Smith and while plaintiff was continuing to experi¬ 
ence an extraordinary flow of blood in large clots and 
profusely (R. 21), the defendant, upon questioning by 
plaintiff, denied that plaintiff had been cut by the 
instrument or machine used by Smith (R. 21). Later 
in the testimony of plaintiff it was developed that 
upon plaintiff’s first visit to Doctor Custis in com¬ 
pany with the defendant, Dr. Custis stated to plain¬ 
tiff, in the presence of defendant, that the extraordi¬ 
nary discharge of blood from the body of plaintiff 
was caused by the cutting of the blood vessel^ by 
Smith (R. 22); that he (Dr. Custis) had seen persis¬ 
tent bleeding in cases before but not from cutting (R. 

26) ; that Dr. Custis told plaintiff that it would be one 
case out of a thousand that would have bleeding (R. 

27) . Testimony of the plaintiff further developed I that 
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she visited Dr. Custis, having- been taken to the latter 
by defendant in the first instance for the purpose of 
obtaining the aid and services of Dr. Custis to stop 
unusual and continuous flow of blood following the 
operation upon plaintiff by “Dr. Smith”, on the aver¬ 
age of three times each week from October 29th, 1932, 
until the middle of December of the same vear, and 
that plaintiff was not finally dismissed by Dr. Custis 
until January, 1933, at which time the unusual and 
excessive bleeding had ceased but that the “leucor- 
rhea” condition was the same as it had been before 
the operation performed by “Dr. Smith” (R. 23). It 
was later testified by plaintiff that the sum total of 
her account with Dr. Custis was $S0.00 (R. 24). Plain¬ 
tiff further testified that during all the period in which 
the unusual and profuse bleeding occurred and during 
her treatment by Dr. Custis for the purpose of stopping 
the profuse bleeding that she could not eat and when 
she did eat she could not hold her food: that during this 
period she was nervous and experienced continuous 
headaches from the loss of blood; that after the un¬ 
usual and profuse flow of blood had ceased under the 
treatment of Dr. Custis, plaintiff in March, 1933, 
againt visited Dr. Perkins professionally for nervous¬ 
ness and vomiting following the operation of “Dr. 
Smith” and the subsequent treatment by Dr. Custis to 
stop the unusual and profuse flow of blood; that Dr. 
Perkins then told plaintiff it was her nerves and the 
plaintiff should go to a nursing home and that Dr. 
Perkins told plaintiff that the experience she had in 
connection with the cauterization caused the nervous¬ 
ness (R. 27). 

Dr. William Robert Perkins when called by plain¬ 
tiff as a witness testified that he had treated plaintiff 




professionally in December, 1931, and January, j 1932, 
for leucorrhea and erosion at end of the uterus; that 
he cauterized plaintiff for the leucorrhea condition; 
that he did not know whether the bleeding from the 
cauterization performed in 1931 was profuse ot not, 
but he would have made a record if the patienj; had 
profuse bleeding* (R. 28); that the patient did not 
have bleeding enough to justify him in coagulating the 
area after the cauterization because there was noth¬ 
ing on his record to that effect; that he again sajv the 
patient on March 1, 1933, and gave her a complete 
physical examination. 

Dr. J. B. Gregg Custis when called by plaintiftf tes¬ 
tified that he treated plaintiff on October 31, 1932, at 
the instance of defendant who brought plaintiff to his 
office for treatment because of some bleeding from the 
cervix; that this bleeding from the uterine cervi^ fol¬ 
lowed an operation on the cervix with a high fre¬ 
quency current; that the instrument is placed in the 
cervix of the uterus, that is, in the opening or the 
uterus, with a high frequency current and then it is 
turned around, and as the instrument goes around a 
wire on the side of it cuts a shaving from the mucous 
membrance of the cervical canal; that the instrument 

i 

cuts by a high frequency current (R. 32); that he 
coagulated the patient on the 7th and 19th of No¬ 
vember, 1932, over the same area that had been af¬ 
fected by the cauterization; that the coagulation stop¬ 
ped the bleeding; that prior to the treatment by coagu¬ 
lation he had “packed” the patient but that did not 
stop the bleeding so he restored to coagulation (R. 
32); that he did not know how much the patient was 
bleeding before he saw her on October 31; that plain¬ 
tiff’s bleeding, lasted a longer time than usual for such 
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cases and that the diseased area was well when he last 
saw it at the end of December, 1932 (E. 33). 

Xo testimony was offered in support of the several 
pleas or in defense of defendant's case. 

ARGUMENT. 

It will first be noted that recovery is sought in this 
case on two principal theories of negligence on the part 
of the defendant. First, that the defendant in treating 
the plaintiff professionally, sought, requested and al¬ 
lowed a person untrained in the science of medicine or 
surgery to perforin an operation on and upon the body 
of the plaintiff; and, Second: that the defendant per¬ 
mitted and allowed this person, not a doctor, to see 
and view the most private parts of the plaintiff and 
expose the plaintiff in the office of defendant to a 
stranger not of the medical profession. 

In justification and as excuse for defendant’s acts, 
counsel for appellant would have this Court believe, 
in the face of all the evidence to the contrarv, that 
plaintiff chose the pseudo “Dr. Smith” to perform the 
operation and therefore, the defendant, Doctor Carr, 
was released of any responsibility for what thereafter 
occurred to plaintiff while in defendant’s office and 
purportedly under defendant’s professional care. No 
denial is made by Counsel for appellant that plaintiff 
was introduced to the salesman Smith bv the defen- 

m/ 

dant in the latter’s office. Nor, that defendant told 
plaintiff that the person giving the demonstrations was 
a Doctor. Counsel for appellant would urge, how¬ 
ever, that, notwithstanding such a hoax upon plaintiff 
committed by the defendant, in the office of defendant, 
upon a visit by plaintiff there in search of medical 
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treatment, that defendant is not and could not he re¬ 
sponsible for any act of the pseudo Dr. Smith for the 
reason that after plaintiff had viewed the demonstra¬ 
tion of both the defendant and the pseudo Dr. femith 
on the raw meat in the office of defendant, that plaintiff 
had evidenced a preference for treatment at the hands 
of “Dr. Smith” rather than permit the use of the in¬ 
strument supplied with electrical current be used upon 
and within her body by the defendant who admitted 
her inexperience with the use of the macliin^ and 
clearly showed her inability to handle the instrument 
competently at the time of the demonstration on the 
raw meat in the office of defendant (R. 20). 

In support of the aforesaid contention Counsel for 
Defendant argues and cites the case of Nelson v. San- 
dell, 209 X. W. 440, 46 A. L. R. 1447 where the jcourt 
held on a decidedly dissimilar set of facts thajt the 
mere recommendation of one physician by another 
would not cause the one so recommending the second 
to be liable for the negligence of the other. Bu^ cer¬ 
tainly, counsel would not here suggest on the facts 
submitted, that the defendant would not have been 
liable had Dr. Custis been negligent in the services 
rendered the plaintiff at the instance and suggestion 
of the defendant, and in the latter’s presence fo|r the 
purpose of remedying the damage done by the pseudo 
Dr. Smith. If such is the law, and we submit it is, 
how can it be urged that the layman (Smith) was not 
acting for and at the instance of the defendant here. 
Plaintiff did not know him before the date of the 
operation and did not see him thereafter but th^ rec¬ 
ord (R. 22) does indicate that defendant knew \|here 
to locate “Dr. Smith” and had corresponded withjhim. 
It is submitted that Nelson v. Sandell is no authority 
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for the point involved herein, nor the case of Hitch¬ 
cock v. Burgett, 38 Wash. 501, or Harris v. Fall , 177 
Fed., 79. 

I. 

The Court Correctly Refused to Allow Evidence of 
Plaintiff’s Loss of Time and Salary to be Consid¬ 
ered by the Jury. 

Counsel on page, twelve of their brief argue that 
the Court erred in refusing to strike all claims for 
damage because of loss of time and salary experienced 
by the plaintiff after the operation by the pseudo Dr. 
Smith and alleged by plaintiff to have been caused 
thereby. This loss of time and the salary representing 
such loss of time was specifically excluded by the 
Court as being too remote. The language of the Court 
in his instruction to the jury (R. 38) bears this out 
and is in the following language: 

“The reason the Court did not permit evidence 
to go to the jury on the question of whether or 
not she lost her salarv, bv reason of the condition 
which mav have been caused bv the defendant, 
was because vou remember she went to Dr. Custis 
a few days after the operation and that Dr. Custis 
in a few davs discharged her as cured of what he 
operated on her for.” 

Counsel for defendant however, also suggested that 
all claims for medical expense expended by plaintiff 
after the operation by the pseudo Dr. Smith be 
stricken. This the Court refused to do and rightfully 
so. Plaintiff testified that on her first visit to Dr. 
Custis in the company of and at the instance of defen¬ 
dant on October 29, 1932, for the purpose of stopping 
the profuse discharge of blood, caused by the opera- 
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tion of “Dr. Smith”, that plaintiff was charged by 
and paid to Dr. Custis the sum of $10.00 and tljat for 
all the service rendered bv Dr. Custis she wias in- 
debted to him in the sum of $70.00 (R. pp. 22, |24). 

The Court will recall that plaintiff was taken to the 
office of Dr. Custis by defendant only for the purpose 
of stopping and clearing up the profuse passing of 
blood by plaintiff and for no other purpose; that the 
discharge or profuse bleeding was caused by the op¬ 
eration performed by the pseudo Dr. Smith there can 
be no doubt from all the evidence in the case. Plain¬ 
tiff testified that after Dr. Custis discharged her she 
continued to have the emission known as leucorrhea 
and this testimony was substantiated by Dr. Perkins 
in his examination of the plaintiff in March, 1933. 
Before the operation performed by “Dr. Smith” the 
discharge complained of by plaintiff was a leucorrhea 
discharge with some discoloration. What Dr. Custis 
treated plaintiff for was profuse bleeding and clots of 
blood caused according to his own statement to |plain¬ 
tiff by the blood vessels being cut (E. 22). The at¬ 
tendant medicines and hypodermics administered to 
plaintiff by defendant, Dr. Carr, were administered as 
testified to by plaintiff for the purpose of contracting 
the uterus (R. 21), and quieting her nerves resulting 
from the operation performed by the pseudb Dr. 
Smith. I 

Counsel for defendant cites the case of Perry v. 
Capitol Traction Company, 59, Appls., D. C. 42 hs au¬ 
thority that all the testimony of plaintiff relative to 
her nervous and nauseated condition immediately fol¬ 
lowing the operation by “Dr. Smith” should ha\4 been 
stricken. The testimony of plaintiff shows that imme¬ 
diately after the operation complained of she began 
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to lose a great quantity of blood; that this continuous 
bleeding* caused her to have headaches, unable to sleep 
properly and to be unable to hold food on her stomach. 
That this condition was recognized by her own physi¬ 
cian, defendant here, there can be no doubt. Defen¬ 
dant immediately began to prescribe and administer 
to plaintiff hypodermics, giving plaintiff three such 
hypodermics in one day (R. 22) and also administered 
to plaintiff gynergen and systamensine for the pur¬ 
pose of attempting to stop the continued flow of blood. 

In the instant case the Trial Court limited the find¬ 
ing of the jury to the evidence of pain, suffering and 
nervousness that the plaintiff experienced from the 
date of the operation to plaintiff’s discharge from Dr. 
Custis. Such instruction was perfectly in accordance 
with established law and assuredlv in conformance 
with the law as enunciated in Perry v. Capitol Trac¬ 
tion Company, 59 Appeals, D. C., Page 42, and the 
court said: 

“In the present cases the jury under instruc¬ 
tions of the court were permitted to award dam¬ 
ages to the plaintiffs for the physical injuries 
caused by the collision and for ‘mental pain and 
suffering incident to such physical injuries’. This 
(instruction) was in accord with the ruling in the 
Dashiell and Warren cases.” 

Again the court in Perry v. Capitol Traction Com¬ 
pany quoting from Thompson Starrett Company v. 
Warreyi, said: 

“We are of the opinion that no error was com¬ 
mitted in assessing damages for pain and suffer¬ 
ing, mental and physical weakness and the prob¬ 
able condition of the plaintiff’s incapacity to la¬ 
bor as the direct consequence of the physical in- 
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jury received, the jury here is entitled to lidar and 
weigh all the evidence relating thereto. this is 
quite different from charging them to assesls dam¬ 
ages for impairment of the nervous system as a 
result of the nervous shock in addition to thle dam¬ 
ages for pain and suffering and permanent in¬ 
capacity.” 


Xo request was made by Counsel for defenc 


strike out anv testmionv of attendant nervousness to 


plaintiff on account of the operation complai 


ant to 


led of 


and performed by the pseudo Dr. Smith and the rec¬ 
ord in its entirety is silent as to such a request]. The 
Court however, in instructing the jurv limited the 
inquiry and determination of the jury to whether 
plaintiff was injured by the negligence of the {defen¬ 
dant and the humiliation resulting therefrom (R. 39). 

The quotation of counsel for appellant on pjqge 14 

of their brief as to what instruction was given bv the 

* • 

Court in connection with plaintiff's nervous condition 
after the operation performed by Dr. Smith, is, |to say 
the least misleading. The full extract of the instruc¬ 
tion pertaining to the nervousness of plaintiff after 
the operation was performed by “Dr. Smith”, and the 
testimony of Dr. Perkins pertaining thereto is as fol¬ 
lows (R. 38); 

“You will remember what he (Dr. Perkins) said 
with respect to her telling* what her ailments) were, 
being nervous, headaches and sick at her! stom¬ 
ach. Xow, that was 15 months after she hafl been 
discharged bv Dr. Custis. She then went to the 
nursing home and resigned in November, 1933, al¬ 
most 18 or 19 months—no, from March to Novem¬ 
ber of the same year after she had been jo Dr. 
Perkins for the last time, and there was r(o evi¬ 
dence that that ailment had occasioned her to re- 
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sign or it was occasioned by the operation in 
March, 1932. 

The noted extract taken from the courts instruction 
to the jury regarding plaintiff’s showing of nervous¬ 
ness attributable to defendants negligence would seem 
to come within the language and rule of the court as 
laid down in Perry v. Capitol Traction Company, 
supra. 

II. 

The Court Did Not Err in Overruling the Motion of 
Appellant to Direct a Verdict in Her Favor. 

With a full understanding of all the facts as testi¬ 
fied to in the trial of the case it would appear absurd 
for counsel to attempt to advance the theories so ad¬ 
vanced in Title II of their brief. However, since ex¬ 
tracts from many cases are submitted apparently sub¬ 
stantiating defendant’s position regarding her negli¬ 
gence in the premises, the cases will be examined in 
detail. 

It is urged by counsel in subsection “A” of Title II 
of said brief that 1 plaintiff failed to establish the negli¬ 
gence charged in the declaration, to wit; that the de¬ 
fendant requested one Walton P. Smith, a person 
untrained in the science of medicine and unfamiliar 
with the trouble, condition and body of plaintiff to 
perform an operation upon the plaintiff, and that the 
said Smith negligently and carelessly and recklessly 
cut, burned and otherwise injured the plaintiff, and 
“B”, that it was not shown that Smith was the agent 
or employee of defendant nor that defendant was re¬ 
sponsible for his (Smith’s) services in any manner, 
and “C”, that her (plaintiff’s) condition may have 
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resulted from any one of a number of different] causes 
for which the defendant was in no wise resppnsible, 
therefore, the same should not have been submitted to 
the jury for a verdict. In this brief the thr£e sub¬ 
sections will be considered together. 

In Grubb, Appellant, v. Thomas A. Grooverl et al., 
62 Appeals, D. C. 305, which was an action fpr mal¬ 
practice, Mr. Justice Robb said in reversing k judg¬ 
ment of the lower court in favor of the defendant 
physicians, the following. 


“A motion for a directed verdict accepts as 
true every fact offered in evidence by tli€ plain¬ 
tiff, with the reasonable inferences de^lucible 
therefrom.” 

4 4 In the present case, therefore, the evidence 
warrants a finding that during the two applica¬ 
tions of X-ray to the plaintiff’s chest a physician 
was present and that no ill effects resulted; that 
in the application of the X-ray to the plaintiff’s 
back neither the physician nor the nurse remained 
in the room, and that plaintiff was very seriously 
injured. ’ ’ 

With the above quotations in mind, we pause £or the 
instant to consider defendants position here and the 
facts offered in evidence by plaintiff: Both counts of 
the declaration charged the defendant with ignorance 
in the use of the machine or electrical device a 1 nd un¬ 
skilled in the operation and effect of the machinp; that 
defendant requested and allowed, or as stated in the 
third count, acting through her agent or employee 
operated upon plaintiff with the said machine i or de¬ 
vice. The record of evidence here and even thp brief 
of counsel for defendant show’s a burning of blood 
vessels vuthin the body of plaintiff and that saicj burn- 
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ing of the blood vessels occurred during the operation 
performed by the pseudo Dr. Smith in the office of de¬ 
fendant. Counsel for defendant in their brief indi¬ 
cate that further proof should have been offered in 
behalf of plaintiff, but we do not accept that indica¬ 
tion to be the law, and offer the counter suggestion 
that the facts in the instant case coincide with the 
facts and the law set forth in the opinion of Mr. Jus¬ 
tice Robb in Grubb v. Groover, et aL. supra, particu¬ 
larly since after the cauterization performed by Dr. 
Perkins on plaintiff in 1931 resulted in no such effect 
to plaintiff. 

In Sweeney v. Erving, 35 Appls., D. C. 57-(62), the 
court said: 

“There are exceptional cases where the result 
of an operation performed, if unexplained , may 
warrant an inference of negligence. Thus, evi¬ 
dence showing that after a broken ankle was re¬ 
set, the ankle was crooked and the ankle joint stiff, 
tends to prove negligence on the part of the physi¬ 
cians in setting the ankle, which evidence should 
be submitted 1 to the jury. The fact that a physi¬ 
cian attending a woman at childbirth failed to re¬ 
move all the placenta justifies, if unexplained, a 
conclusion of negligence.” 

o o 

That the facts hs developed in the trial of this case 
are exceptional can hardly be doubted. A stranger, a 
salesman of mechanical contrivances, not a medical 
doctor, using the office and the facilities of a regis¬ 
tered medical doctor in the District of Columbia, being 
introduced to a patient as a doctor and a specialist in 
the use of such machine on the female organs of the 
human bodv can hardlv be conceived of in this en- 

V V 

lightened day and age. And that is the evidence in 
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this case. One untrained in the science of njedicine 
using 1 electrical current bv means of a metal i instru- 
ment on the cervix of the womb of a female. And 
when the opportunity is offered the defendant to ex¬ 
plain why the individual was introduced to the patient 
as a doctor of medicine, when in fact he was not a Doc¬ 
tor of Medicine, and this fact should or coultl have 
been known to the defendant by inquiry made, the de¬ 
fendant refuses to take the witness stand and testifv. 
Xo effort is made by the appellant or explanation 
given the Trial Court to bring the “alleged” doctor 
who performed the operation into court or why fie was 
permitted to demonstrate on the body of the female 
patient. It was and is the belief of the writers of this 
brief that the facts adduced in this case is the type of 
case referred to by this court in the reported case of 
Sweeney v. Ewing, supra, and we fail to find one re¬ 
ported case where any court has laid down tlije rule 
that it is necessary to produce medical testimony, to 
wit, the testimony of physicians or surgeons, to show 
that a layman untrained in the science of medicine and 
surgery is a fit or proper person to operate on the 
female organs of a human being, notwithstanding the 
fact that such layman, performs such operation 
(demonstration) in the presence of and with the per¬ 
mission of the patient’s own doctor. Such is tin* com¬ 
plaint registered by counsel for the defendant and in 
view of the extraordinarv facts adduced it is sub- 
mitted the extract taken from Clayton v. English, 57 
Appls., D. C. 324, and appearing on page 23 of Appel¬ 
lant’s brief, is not applicable here. However, iJi that 
case the court commented as follows: j 

“As pointed out by the learned trial justice it 
was the dutv of the defendant, in undertakihg to 
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treat the plaintiff, to exercise the ordinary skill 
and care of his profession, giving due considera¬ 
tion to modern advancement and learning, and 
there was an implied agreement that no injurious 
consequences would result from want of proper 
skill, care or diligence on his part.’’ 

Tested by the above quotation of the law relating to 
mal-practice the acts of the defendant seem to fall far 
short of defendant’s duty to the plaintiff. 

In the trial of the action below there was never the 
faintest suggestion made that the person actually per¬ 
forming the operation upon the plaintiff was a Doctor 
or that he was in anywise learned in the profession of 
medicine. Here, for the first time, it is assumed that 
he was a Doctor although the Record on page 23 shows 
that defendant told plaintiff after the operation was 
performed and the damage was done, that the person, 
‘‘Dr. Smith'’ was not a Doctor but that he knew the 
operation of the machine. Possibly in this Court, for 
the first time, counsel might explain why the pseudo 
Dr. Smith was not present at the time of trial of the 

case and whv he did not testify in the same. 

* * 

Counsel for defendant suggest in their brief that 
“plaintiff’s condition may have resulted from any one 
of a number of different causes for which defendant 
was in no-wise responsible and therefore, the case 
should not have been submitted to the jury for a ver¬ 
dict, * * * 

At the stage of Defendant’s brief where the above 
appears (P. 22, Appellant’s brief) it seems to be con¬ 
ceded by counsel 1 for defendant that plaintiff after the 
operation on October 15, 1932, at the hands of the 
pseudo Dr. Smith, was suffering from some peculiar 
or unnatural condition. It is suggested that plaintiff’s 



condition may have resulted from any one of 4 num¬ 
ber of conditions and etc. For the sake of the,record 
let us check this up: Plaintiff was operated on in de¬ 
fendant’s office on October 15, 1932, by the pse4do Dr. 
Smith, and was advised by both the defendant and 
‘‘Dr. Smith” that she would experience no post op¬ 
eration pains nor bleeding. Immediately thereafter 
her regular monthly period began. This natural flow’ 

lasted from the 17th dav of October until the 22nd of 

* 

October when there started a profuse flowing of blood 
with clots and throbbing (R. 21); that this blood flow 
continued from the 22nd of October until thp 29th 
when the patient was taken to Dr. Custis by the!defen¬ 
dant for treatment to stop the continued flow of blood; 
that under the care of Dr. Custis this flow r continued 
and that the same w’as not cleared up or stopped until 
January 18, 1933, when she w’as dismissed by Dr. 
Custis as cured of the excessive floiv of blood ^R. 23- 
31). During this period of time, namely from October 
15, 1932, to January 18, 1933, plaintiff w’as j being- 
treated by defendant Carr with hypodermics |to the 
extent of three in one day and at one period, pkcking 
of the vagina or uterus for periods of twenty-four 
hours at a time, treated with gynergen and sistjomen- 
sine to contract the uterus, and thereafter, by Dr. 
Custis with the electrical instrument to coagulajte the 
flow’ of blood until his final discharge of her on!Janu¬ 
ary 18, 1933. Certainly, after the operation byj “Dr. 
Smith” on October 15, 1932, at w’hich time the'plain¬ 
tiff w’as troubled only with a leucorrhea conditjon of 
tw’enty years duration, the patient had no other [cause 
of complaint other than the excessive and unnatural 
flow’ of blood caused, as w’as stated by Dr. Custis, to 
the plaintiff in the presence of defendant, Carr,; from 


the cutting of the blood vessels in the operation per¬ 
formed bv “Dr. Smith”. 

Counsel for appellant in their brief make ready ref¬ 
erence to the celebrated case of Ewing v. Goode , 78 
Fed. 422 as authority for the point that a directed ver¬ 
dict should have been allowed in this case. The opin¬ 
ion of Mr. Justice Taft in the Ewing v. Goode case 
lias been a landmark in mal-practice actions for the 
last thirty years, and is the law, no doubt, when the 
facts of the case can be read in the light of that de¬ 
cision. 

It is not the law however, and the Goode case does 
not hold that it is essential and necessarv that under 


any set of facts medical testimony must be had to jus¬ 
tify a finding of a jury in favor of the plaintiff, in a 
suit for mal-practice. Such was the decision of this 


Court in Sweeney v. Erring, supra. It is well at this 
point however to further discuss the decision of Mr. 


Justice Taft in Ewing v. Goode before going into the 
plaintiff's cases. On page 443 of the decision the 


writer savs: 


“Before the plaintiff can recover, she must 
show bv affirmative evidence—first, that the de- 
fendant was unskilled or negligent; and second— 
that his want of skill or care caused injury to the 
plaintiff.” 


That the defendant was ignorant and unskilled in 
the use of the machine in the instant case was alleged 
in the declaration, testified to by plaintiff in the trial 
and admitted by counsel for defendant in appellant’s 
brief. For that reason defendant brought in a lay¬ 
man, introduced the layman to the plaintiff as a doc¬ 
tor and suffered the plaintiff to be treated, by the 
layman, in and about the plaintiff’s most vital female 



19 


organs, with the result that the plaintiff’s blocjd ves¬ 
sels were cut and harmed to such an extent as toi cause 
extreme and profuse unnatural bleeding for a period 
approximating sixty days duration and culminating in 
the necessity of plaintiff being taken, by defendant, to 
another doctor to obtain relief from the continued 
bleeding. It is respectfully suggested that th^ fore¬ 
going facts together with the attendant results to the 
plaintiff meets the test as laid down in Ewing v. 
Goode and the latter cases dealing with the subject. 

The case of Wilson v. Borden , 61 Appls., D. <p. 327, 
cited by counsel for defendant as authority tliaj; a di¬ 
rected verdict, should have been given in the ijastant 
case, is obviously not in point since in the Borden case 
the defendant, together with numerous witnesses ap¬ 
pearing in his behalf, testified in the case before the 
trial court directed the verdict. Such a proceedure 
was recognized by this Court in Sweeney v. Erving, 
supra, and again referred to in Crist v. White , 62 
Appeals, D. C. 269, 66 Fed. 2nd 795, where the Court 


said: 


“ There are exceptional cases where the 
of an operation performed if unexplained 
warrant an inference of negligence.” 


result 
mav 


III. 

The Court Did Not Err in Its Refusal to Instruct the 
Jury as Registered by Counsel for Defendant 

l 

At the close of the plaintiff’s case counsel f<j)r de¬ 
fendant moved that the court instruct the jury as fol¬ 
lows: (R. 39) 

“I would like to ask Your Honor to instruct the 
jury that in a case where the charge is that the de- 
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fendant, a practicing physician, had negligently 
done something which caused further disease or 
injured condition, as a matter of law the only evi¬ 
dence upon which the jury can be guided as to 
whether the conditions complained of were caused 
by tlie defendant, would be upon expert medical 
testimony; that tliev can not be guided by the 
testimony of 1 a layman with respect to what 
causes a disease or injurious condition”. 

The Court refused such instruction, and justifiably 
so. The refusal by the court to so instruct the jury 
was justified under the law and the facts, and the fail¬ 
ure to grant such instruction was not prejudicial to 
appellant’s case. It is respectfully suggested that in 
the trial of malpractice cases it is not fundamentally 
necessary that the plaintiff be required to call an ex¬ 
pert medical doctor to testify that, another doctor en¬ 
gaged in the treatment of a patient in the office of that 
doctor, which latter doctor exposed the body of a fe¬ 
male patient to the view of a layman (salesman of a 
machine) and allowed such layman at the direction of 
and in the presence of the defendant to perform an 
operation of this delicacy upon the person and body 
of the patient, is 1 or was guilty of mal-practice. And 
thus, in the case Of Gunning v. Cooley, 281 U. S. 98, 74 
L. Ed. 725, 726, where acid was placed in the ears of 
the patient by her physician, the court said: 

‘‘But plaintiff was not required specifically to 
show what defendant did put in her ear or that 
the treatment destroyed either her ear drum or 
made her deaf. If the evidence was sufficient to 
justify a finding that the defendant negligently 
put a harmful fluid in her ears causing her pain 
and injury, the motion was properly denied.” 
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Can it be argued that the performance of the opera¬ 
tion in the instant case by a lavman, admittedly hav- 
ing no knowledge of the human body, is directed and 
permitted to operate upon a patient in a doctor’s office 
in the doctor’s presence, knowing that such operator 
was not a physician, is not negligence? 

Again (supra), the court said: 

i 

‘‘Where uncertainty as to the evidence of |negli¬ 
gence arises from a conflict in the testimony, or 
because, the facts being undisputed, fair-minded 
men will honestly draw different conclusions from 
them, the question is not one of law but of fact to 
be settled by the jury”. 

Further, Mr. Chief Justice Martin in this very 
court, in the Gunning v. Cooley case, reported!in 58 
App. D. C. 304, 305, said: 


“Judged by these standards, the refusal of the 
trial court to direct a verdict for the defendant 
was right. For, while the testimony was conflict¬ 
ing upon important points, there was substantial 
evidence in support of the plaintiff’s clainji. If 
the plaintiff’s evidence be accepted as tru^, to¬ 
gether with the reasonable inferences deducible 
from it, it would be clearly wrong to say thjat all 
reasonable men could draw but one conclusion 
from it and that conclusion utterly opposed to 
the plaintiff’s right to recover. It is true that 
there was no direct proof of the specific identity 
of the fluid which was injected by defendant into 
plaintiff’s ears, but it was competent for the; jury 
to determine from all of the circumstance^ dis¬ 
closed by the evidence whether it was a harmless 
mineral oil or a dangerous and destructive fluid, 
and, if the latter, whether the defendant; was 
negligent in administering such treatment tp the 
plaintiff. It is plain that in many cases a patient, 


i 
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if in fact injured as plaintiff claims to have been, 
could have no other kind of evidence upon which 
to rely.” 

Certainly the case at bar is a stronger case of mal¬ 
practice than the case of Grubb v. Groover, et al, 62 
App. D. C. 305, 306, where a patient, the plaintiff 
therein, sustained X-rav burns when X-rav heat was 
applied to her body at a time when no one was present 
in the room during part of the time the heat was ap¬ 
plied to the body of the patient. In that case the court 
said: 


“In the present case, therefore, the evidence 
warants a finding that during the two applications 
of X-ray to plaintiff’s chest a physician was pres¬ 
ent and no ill effects resulted; that in the appli¬ 
cation of X-ray to plaintiff’s back neither the 
physician nor the nurse remained in the room, 
and that plaintiff was very seriously burned.” 

Again, in Crist v. White, 62 App. D. C. 269, the 
court said: 

“While no presumption of want of skill or care 
ordinarily arises from the fact that professional 
treatment is unsuccessful, in this case there was 
more than that. The same may be said in the 
present case. It is common knowledge that the 
application of X-ray not infrequently results in 
burns * * * Xo one knows that better than a 
doctor who uses an X-ray machine. In our opin¬ 
ion, evidence that an X-ray practitioner adminis¬ 
tered X-ray treatment to a patient without re¬ 
maining in the room or within hearing, which 
treatment resulted in a burn, as here, warrants a 
finding of negligence, unless satisfactorily ex¬ 
plained. In other words , it is for the jury to de¬ 
termine the issue presented by such evidence and 
the explanation, if any.” 


Can it be seriously argued in the light of Grybb v. 
Groover and Crist v. White that such action tin the 
part of the defendant in this case, unexplained by the 
defendant was not injurious i 

Further, in Crist v. White, supra, the Court said: 

“And, while the failure of the operation alone 
creates no presumption of lack of skill or c^re, it 
is a circumstance entitled to some consideration, 
when coupled with the other testimony, j^s we 
said in Sweeney v. Erving: 

‘There are exceptional cases where the re¬ 
sult of an operation performed, if unexplained, 
may warrant an inference of negligence.’ 

Thus, evidence showing that after a tjroken 
ankel was reset, the ankle was crooked aijd the 
ankle joint stiff, tends to prove negligence c^n the 
part of the physician in setting the ankle, j which 
evidence should he submitted to the jury.”' 


A further reference is made to said case of 
v. Erving, 35 App. D. C. 57-62. 

“The fact that a physician attending a \\j 
at childbirth failed to remove all the pi 


eeney 


oman 

centa 


justifies, if unexplained, a conclusion of inegli- 

aa J J 


gence 


In the case of Weisenberg v. Hazen, 63 App. D. C. 
398, decided October 1, 1934, this Court of Appeals 
referred at length to and adopted the reasoning laid 
down in Gunning v. Cooley, and Crist v. White, above 
cited. 

Thus it will be seen that our Court of Appeal^ does 
not countenance the necessity of medical expert testi¬ 
mony in mal-practice cases such as this to show hegli- 
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gence on the part of a physician, nor would it appear 

that such is necessarv in view of the decision of the 

* 

Supreme Court of the United States in Gunning v. 
Cooley (supra). 

Neither in the trial of the case below nor in the 
brief of appellant here is it suggested that defendant 
was within her rights in allowing a layman to be pres¬ 
ent to view and examine the person and body of the 
plaintiff. Plaintiff’s declaration in its several counts 
alleged such action on the part of the defendant to be 
negligence. That such an act by the defendant in this 
case was negligence is borne out in the decided cases 
where the same has come before the courts. In the 
case of DeMay v. Roberts , reported in 46 Mich. 160, 9 
X. W. 146, was a suit in damages by Mrs. Roberts 
against Dr. DeMav and one other bv the name of 
Scattergood. The declaration alleged that the plain¬ 
tiff employed Dr. DeMay to treat her in childbirth; that 
on the occasion of the visit of Dr. DeMay at the time 
of the birth of the child the doctor brought with him 
to the home of the plaintiff a layman who during the 
occasion of the visit and at the instance of the defen¬ 
dant doctor laid hands upon and assaulted the plain¬ 
tiff; that the visit of the lavman to the home and in 
viewing the body of the plaintiff at such a time was 
against the plaintiff’s desire and accomplished by the 
defendant doctor through deception; that plaintiff 
and her husband believed the lavman to be an assis- 
tant physician or a medical student; that the layman 
was an unmarried man and utterly ignorant of the 
practice of medicine and otherwise incompetent and 
improper person to be present in aid of the doctor in 
treating plaintiff. 

The evidence at the trial showed that the layman 


came to the home of the plaintiff at the request bf the 
physician DeMay and took hold of plaintiff’s| hand 
and held her during a paroxysm of pain. Plaintiff 
when examined as a witness was asked, what idba she 
entertained in reference to Scattergood’s character 
and right to be present and in the confinement room, 
and answered that she thought he was a student or a 
physician. A judgment was rendered against the de¬ 
fendant doctor and on appeal by him the court hjeld in 
substance the following: That it was not only com¬ 
petent to know the character in which Scattergood 
went to the home, but to learn what knowledge [plain¬ 
tiff had upon that subject. The court is of the opin¬ 
ion that plaintiff and her husband had a right to pre¬ 
sume that a practicing physician would not, upon an 
occasion of that character take with him and introduce 
into the house a young man in no way, either by 
education or otherwise, connected with the medical 
profession. The plaintiff was not bound, however, to 
rest her case upon this presumption, however strong 
it might be considered, but had a right to state what 
she supposed was the fact and this she could do by 
showing anything said at the time having such a ten¬ 
dency in the absence thereof what she actually be¬ 
lieved to be the fact; that Doctor DeMay, therefore 
took a non-professional young unmarried man, intro¬ 
duced him and permitted him to remain in the jhome 
of the plaintiff. It would be shocking to our sense of 
right, justice and propriety to doubt even but that 
for such an act the law would afford an ample rem¬ 
edy. The fact that at the time the plaintiff consented 
to the presence of Scattergood supposing him to be 
a physician, does not preclude plaintiff from jnain- 
taining an action and recover substantial damages 



upon afterwards actually ascertaining his true char¬ 
acter. In obtaining admission at such time and under 
such circumstances, without disclosing his true char¬ 
acter, both parties were guilty of deceit and the wrong 
thus done, entitled the injured party to recover the 
damages afterwards sustained, from shame and mor¬ 
tification upon discovering the true character of the 
defendant. 


CONCLUSION. 

It is respectfully submitted that the Trial Court 
was justified in permitting the case to go to the jury; 
that the testimony in this case were proper facts to 
be considered by the jury and no speculation or con¬ 
jecture existed whatsoever; that the Trial Court 
rightfully denied the motion for directed verdict in 
favor of the defendant; and that the facts in this case 
justified the Trial Court in refusing to instruct the 
jury that expert medical testimony is required to 
prove negligence on the part of the defendant in this 
case and that the judgment appealed from should be 
sustained. 
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